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MR. JUSTICE STEWART, MR. JUSTICE POWELL, and MR. JUSTICE STEVENS
concluded that:

(1) The punishment of death for the crime of murder does not, under all circumstances,
violate the Eighth and Fourteenth Amendments.

(a) The Eighth Amendment, which has been interpreted in a flexible and dynamic manner to
accord with evolving standards of decency, forbids the use of punishment that is “excessive”
either because it involves the unnecessary and wanton infliction of pain or because it is
grossly disproportionate to the severity of the crime.

(b) Though a legislature may not impose excessive punishment, it is not required to select
the least severe penalty possible, and a heavy burden rests upon those attacking its judgment.

(c) The existence of capital punishment was accepted by the Framers of the Constitution,
and, for nearly two centuries, this Court has recognized that capital punishment for the
crime of murder is not invalid per se.

(d) Legislative measures adopted by the people’s chosen representatives weigh heavily in
ascertaining contemporary standards of decency; and the argument that such standards
require that the Eighth Amendment be construed as prohibiting the death penalty has been
undercut by the fact that, in the four years since Furman was decided, Congress and at least
35 States have enacted new statutes providing for the death penalty.

(e) Retribution and the possibility of deterrence of capital crimes by prospective offenders
are not impermissible considerations for a legislature to weigh in determining whether the
death penalty should be imposed, and it cannot be said that Georgia’s legislative judgment
that such a penalty is necessary in some cases is clearly wrong.

(f) Capital punishment for the crime of murder cannot be viewed as invariably
disproportionate to the severity of that crime.

2. The concerns expressed in Furman that the death penalty not be imposed arbitrarily or
capriciously can be met by a carefully drafted statute that ensures that the sentencing
authority is given adequate information and guidance, concerns best met by a system that
provides for a bifurcated proceeding at which the sentencing authority is apprised of the
information relevant to the imposition of sentence and provided with standards to guide its
use of that information.

3. The Georgia statutory system under which petitioner was sentenced to death is
constitutional. The new procedures, on their face, satisty the concerns of Furman, since,
before the death penalty can be imposed, there must be specific jury findings as to the



circumstances of the crime or the character of the defendant, and the State Supreme Court
thereafter reviews the comparability of each death sentence with the sentences imposed on
similarly situated defendants to ensure that the sentence of death in a particular case is not
disproportionate. Petitioner’s contentions that the changes in Georgia’s sentencing
procedures have not removed the elements of arbitrariness and capriciousness condemned
by Furman are without merit.

(a) The opportunities under the Georgia scheme for affording an individual defendant
mercy—whether through the prosecutor’s unfettered authority to select those whom he
wishes to prosecute for capital offenses and to plea bargain with them; the jury’s option to
convict a defendant of a lesser included offense; or the fact that the Governor or pardoning
authority may commute a death sentence—do not render the Georgia statute
unconstitutional.

(b) Petitioner’s arguments that certain statutory aggravating circumstances are too broad or
vague lack merit, since they need not be given overly broad constructions or have been
already narrowed by judicial construction. One such provision was held impermissibly vague
by the Georgia Supreme Court. Petitioner’s argument that the sentencing procedure allows
for arbitrary grants of mercy reflects a misinterpretation of Furman, and ignores the
reviewing authority of the Georgia Supreme Court to determine whether each death
sentence is proportional to other sentences imposed for similar crimes. Petitioner also urges
that the scope of the evidence and argument that can be considered at the presentence
hearing is too wide, but it is desirable for a jury to have as much information as possible
when it makes the sentencing decision.

(c) The Georgia sentencing scheme also provides for automatic sentence review by the
Georgia Supreme Court to safeguard against prejudicial or arbitrary factors. In this very case,
the court vacated petitioner’s death sentence for armed robbery as an excessive penalty.

“Courts are not representative bodies. They are not designed to be a good reflex of a
democratic society. Their judgment is best informed, and therefore most dependable, within
narrow limits. Their essential quality is detachment, founded on independence. History
teaches that the independence of the judiciary is jeopardized when courts become embroiled
in the passions of the day and assume primary responsibility in choosing between competing
political, economic and social pressures.”

C

In the discussion to this point, we have sought to identify the principles and considerations
that guide a court in addressing an Eighth Amendment claim. We now consider specifically
whether the sentence of death for the crime of murder is a per se violation of the Eighth and
Fourteenth Amendments to the Constitution. We note first that history and precedent
strongly support a negative answer to this question.

The imposition of the death penalty for the crime of murder has a long history of acceptance
both in the United States and in England. The common law rule imposed a mandatory death
sentence on all convicted murderers. And the penalty continued to be used into the 20th
century by most American States, although the breadth of the common law rule was
diminished, initially by narrowing the class of murders to be punished by death and
subsequently by widespread adoption of laws expressly granting juries the discretion to
recommend mercy.



It is apparent from the text of the Constitution itself that the existence of capital punishment
was accepted by the Framers. At the time the Fighth Amendment was ratified, capital
punishment was a common sanction in every State. Indeed, the First Congress of the United
States enacted legislation providing death as the penalty for specified crimes. The Fifth
Amendment, adopted at the same time as the Eighth, contemplated the continued existence
of the capital sanction by imposing certain limits on the prosecution of capital cases:

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury . . . ; nor shall any person be subject for the same
offense to be twice put in jeopardy of life or limb; ... nor be deprived of life, liberty, or
property, without due process of law ...”

And the Fourteenth Amendment, adopted over three-quarters of a century later, similarly
contemplates the existence of the capital sanction in providing that no State shall deprive any
person of “life, liberty, or property” without due process of law.

For nearly two centuries, this Court, repeatedly and often expressly, has recognized that
capital punishment is not invalid per se. ...

The death penalty is said to serve two principal social purposes: retribution and deterrence
of capital crimes by prospective offenders.

In part, capital punishment is an expression of society’s moral outrage at particularly
offensive conduct. This function may be unappealing to many, but it is essential in an
ordered society that asks its citizens to rely on legal processes, rather than self-help, to
vindicate their wrongs.

“The instinct for retribution is part of the nature of man, and channeling that instinct in the
administration of criminal justice serves an important purpose in promoting the stability of a
society governed by law. When people begin to believe that organized society is unwilling or
unable to impose upon criminal offenders the punishment they ‘deserve,” then there are
sown the seeds of anarchy—of self-help, vigilante justice, and lynch law.”

“Retribution is no longer the dominant objective of the criminal law,” but neither is it a
forbidden objective, nor one inconsistent with our respect for the dignity of men. Indeed,
the decision that capital punishment may be the appropriate sanction in extreme cases is an
expression of the community’s belief that certain crimes are themselves so grievous an
affront to humanity that the only adequate response may be the penalty of death. Statistical
attempts to evaluate the worth of the death penalty as a deterrent to crimes by potential
offenders have occasioned a great deal of debate. The results simply have been inconclusive.
As one opponent of capital punishment has said:

“[A]fter all possible inquiry, including the probing of all possible methods of inquiry,
we do not know, and, for systematic and easily visible reasons, cannot know, what
the truth about this ‘deterrent’ effect may be ...”

“The inescapable flaw is ... that social conditions in any state are not constant
through time, and that social conditions are not the same in any two states. If an
effect were observed (and the observed effects, one way or another, are not large),
then one could not at all tell whether any of this effect is attributable to the presence
or absence of capital punishment. A ‘scientific’—that is to say, a soundly based—
conclusion is simply impossible, and no methodological path out of this tangle
suggests itself.”



Although some of the studies suggest that the death penalty may not function as a
significantly greater deterrent than lesser penalties, there is no convincing empirical evidence
either supporting or refuting this view. We may nevertheless assume safely that there are
murderers, such as those who act in passion, for whom the threat of death has little or no
deterrent effect. But for many others, the death penalty undoubtedly is a significant
deterrent. There are carefully contemplated murders, such as murder for hire, where the
possible penalty of death may well enter into the cold calculus that precedes the decision to
act. And there are some categories of murder, such as murder by a life prisoner, where other
sanctions may not be adequate.

The value of capital punishment as a deterrent of crime is a complex factual issue the
resolution of which propetly rests with the legislatures, which can evaluate the results of
statistical studies in terms of their own local conditions and with a flexibility of approach
that is not available to the courts. Indeed, many of the post-Furmman statutes reflect just such
a responsible effort to define those crimes and those criminals for which capital punishment
is most probably an effective deterrent.

In sum, we cannot say that the judgment of the Georgia Legislature that capital punishment
may be necessary in some cases is clearly wrong. Considerations of federalism, as well as
respect for the ability of a legislature to evaluate, in terms of its particular State, the moral
consensus concerning the death penalty and its social utility as a sanction, require us to
conclude, in the absence of more convincing evidence, that the infliction of death as a
punishment for murder is not without justification, and thus is not unconstitutionally severe.

Finally, we must consider whether the punishment of death is disproportionate in relation to
the crime for which it is imposed. There is no question that death, as a punishment, is
unique in its severity and irrevocability. When a defendant’s life is at stake, the Court has
been particularly sensitive to insure that every safeguard is observed. But we are concerned
here only with the imposition of capital punishment for the crime of murder, and, when a
life has been taken deliberately by the offender, we cannot say that the punishment is
invariably disproportionate to the crime. It is an extreme sanction, suitable to the most
extreme of crimes.

We hold that the death penalty is not a form of punishment that may never be imposed,
regardless of the circumstances of the offense, regardless of the character of the offender,
and regardless of the procedure followed in reaching the decision to impose it.
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We now turn to consideration of the constitutionality of Georgia’s capital sentencing
procedures. In the wake of Furmman, Georgia amended its capital punishment statute, but
chose not to narrow the scope of its murder provisions. Thus, now, as before Furman, in
Georgia, “[a] person commits murder when he unlawfully and with malice aforethought,
either express or implied, causes the death of another human being.” All persons convicted
of murder “shall be punished by death or by imprisonment for life.” Georgia did act,
however, to narrow the class of murderers subject to capital punishment by specifying 10
statutory aggravating circumstances, one of which must be found by the jury to exist beyond
a reasonable doubt before a death sentence can ever be imposed. In addition, the jury is
authorized to consider any other appropriate aggravating or mitigating circumstances. The
jury is not required to find any mitigating circumstance in order to make a recommendation



of mercy that is binding on the trial court, but it must find a statutory aggravating
circumstance before recommending a sentence of death.

These procedures require the jury to consider the circumstances of the crime and the
criminal before it recommends sentence. No longer can a Georgia jury do as Furman’s jury
did: reach a finding of the defendant’s guilt and then, without guidance or direction, decide
whether he should live or die. Instead, the jury’s attention is directed to the specific
circumstances of the crime: was it committed in the course of another capital felony? Was it
committed for money? Was it committed upon a peace officer or judicial officer? Was it
committed in a particularly heinous way, or in a manner that endangered the lives of many
persons? In addition, the jury’s attention is focused on the characteristics of the person who
committed the crime: does he have a record of prior convictions for capital offenses? Are
there any special facts about this defendant that mitigate against imposing capital
punishment (e.g., his youth, the extent of his cooperation with the police, his emotional state
at the time of the crime). As a result, while some jury discretion still exists, “the discretion to
be exercised is controlled by clear and objective standards so as to produce
nondiscriminatory application.”

As an important additional safeguard against arbitrariness and caprice, the Georgia statutory
scheme provides for automatic appeal of all death sentences to the State’s Supreme Court.
That court is required by statute to review each sentence of death and determine whether it
was imposed under the influence of passion or prejudice, whether the evidence supports the
jury’s finding of a statutory aggravating circumstance, and whether the sentence is
disproportionate compared to those sentences imposed in similar cases.

In short, Georgia’s new sentencing procedures require, as a prerequisite to the imposition of
the death penalty, specific jury findings as to the circumstances of the crime or the character
of the defendant. Moreover, to guard further against a situation comparable to that
presented in Furman, the Supreme Court of Georgia compares each death sentence with the
sentences imposed on similarly situated defendants to ensure that the sentence of death in a
particular case is not disproportionate. On their face, these procedures seem to satisfy the
concerns of Furman. No longer should there be "no meaningful basis for distinguishing the
few cases in which [the death penalty] is imposed from the many cases in which it is not."

v

The basic concern of Furman centered on those defendants who were being condemned to
death capriciously and arbitrarily. Under the procedures before the Court in that case,
sentencing authorities were not directed to give attention to the nature or circumstances of
the crime committed or to the character or record of the defendant. Left unguided, juries
imposed the death sentence in a way that could only be called freakish. The new Georgia
sentencing procedures, by contrast, focus the jury’s attention on the particularized nature of
the crime and the particularized characteristics of the individual defendant. While the jury is
permitted to consider any aggravating or mitigating circumstances, it must find and identify
at least one statutory aggravating factor before it may impose a penalty of death. In this way,
the jury’s discretion is channeled. No longer can a jury wantonly and freakishly impose the
death sentence; it is always circumscribed by the legislative guidelines. In addition, the review
function of the Supreme Court of Georgia affords additional assurance that the concerns
that prompted our decision in Furman are not present to any significant degree in the
Georgia procedure applied here.



For the reasons expressed in this opinion, we hold that the statutory system under which
Gregg was sentenced to death does not violate the Constitution. Accordingly, the judgment
of the Georgia Supreme Court is affirmed.



