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Syllabus

Imposition and carrying out of death penalty in these cases held to constitute cruel and unusual
punishment in violation of Eighth and Fourteenth Amendments.

[Background]

Furman, a black, killed a householder while seeking to enter the home at night. Furman shot
the deceased through a closed door. He was 26 years old and had finished the sixth grade in
school. Pending trial, he was committed to the Georgia Central State Hospital for a psychiatric
examination on his plea of insanity tendered by court-appointed counsel. The superintendent
reported that a unanimous staff diagnostic conference had concluded “that this patient should
retain his present diagnosis of Mental Deficiency, Mild to Moderate, with Psychotic Episodes
associated with Convulsive Disorder.” The physicians agreed that “at present the patient is
not psychotic, but he is not capable of cooperating with his counsel in the preparation of his
defense”; and the staff believed “that he is in need of further psychiatric hospitalization and
treatment.”

We cannot say from facts disclosed in these records that these defendants were sentenced to
death because they were black. Yet our task is not restricted to an effort to divine what motives
impelled these death penalties. Rather, we deal with a system of law and of justice that leaves
to the uncontrolled discretion of judges or juries the determination whether defendants
committing these crimes should die or be imprisoned. Under these laws, no standards govern
the selection of the penalty. People live or die, dependent on the whim of one man or of 12.

MR. JUSTICE BRENNAN, concurring.

The question presented in these cases is whether death is today a punishment for crime that
is “cruel and unusual” and consequently, by virtue of the Eighth and Fourteenth Amendments,
beyond the power of the State to inflict.
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We have very little evidence of the Framers’ intent in including the Cruel and Unusual
Punishments Clause among those restraints upon the new Government enumerated in the Bill
of Rights. ...
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Ours would indeed be a simple task were we required merely to measure a challenged
punishment against those that history has long condemned. That narrow and unwarranted
view of the Clause, however, was left behind with the 19" century. Our task today is more
complex. We know “that the words of the [Clause] are not precise, and that their scope is not
static.” We know, therefore, that the Clause “must draw its meaning from the evolving
standards of decency that mark the progress of a maturing society.” That knowledge, of
course, is but the beginning of the inquiry. ...

The primary principle is that a punishment must not be so severe as to be degrading to the
dignity of human beings. Pain, certainly, may be a factor in the judgment. The infliction of an
extremely severe punishment will often entail physical suffering. Yet the Framers also knew
“that there could be exercises of cruelty by laws other than those which inflicted bodily pain
or mutilation.” Even though “[t|here may be involved no physical mistreatment, no primitive
torture,” severe mental pain may be inherent in the infliction of a particular punishment.

More than the presence of pain, however, is comprehended in the judgment that the extreme
severity of a punishment makes it degrading to the dignity of human beings. The barbaric
punishments condemned by history, “punishments which inflict torture, such as the rack, the
thumbscrew, the iron boot, the stretching of limbs and the like,” are, of course, “attended with
acute pain and suffering.” When we consider why they have been condemned, however, we
realize that the pain involved is not the only reason. The true significance of these punishments
is that they treat members of the human race as nonhumans, as objects to be toyed with and
discarded. They are thus inconsistent with the fundamental premise of the Clause that even
the vilest criminal remains a human being possessed of common human dignity.

Indeed, a punishment may be degrading to human dignity solely because it is a punishment. A
State may not punish a person for being “mentally ill, or a leper, or . . . afflicted with a venereal
disease,” or for being addicted to narcotics. To inflict punishment for having a disease is to
treat the individual as a diseased thing, rather than as a sick human being. That the punishment
is not severe, “in the abstract,” is irrelevant; “[e[ven one day in prison would be a cruel and
unusual punishment for the ‘crime’ of having a common cold.” Finally, of course, a
punishment may be degrading simply by reason of its enormity. A prime example is
expatriation, a “punishment more primitive than torture,” for it necessarily involves a denial
by society of the individual's existence as a member of the human community.

In determining whether a punishment comports with human dignity, we are aided also by a
second principle inherent in the Clause—that the State must not arbitrarily inflict a severe
punishment. This principle derives from the notion that the State does not respect human
dignity when, without reason, it inflicts upon some people a severe punishment that it does
not inflict upon others. Indeed, the very words “cruel and unusual punishments” imply
condemnation of the arbitrary infliction of severe punishments. And, as we now know, the
English history of the Clause reveals a particular concern with the establishment of a safeguard
against arbitrary punishments.



A third principle inherent in the Clause is that a severe punishment must not be unacceptable
to contemporary society. Rejection by society, of course, is a strong indication that a severe
punishment doe not comport with human dignity. In applying this principle, however, we
must make certain that the judicial determination is as objective as possible. Thus, for example,
Weems v. United States and Trop v. Dulles suggest that one factor that may be considered is the
existence of the punishment in jurisdictions other than those before the Court. Wilkerson ».
Utah suggests that another factor to be considered is the historic usage of the punishment.
Trop v. Dulles combined present acceptance with past usage by observing that “the death
penalty has been employed throughout our history, and, in a day when it is still widely accepted,
it cannot be said to violate the constitutional concept of cruelty.” In Robinson v. California, which
involved the infliction of punishment for narcotics addiction, the Court went a step further,
concluding simply that, “in the light of contemporary human knowledge, a law which made a
criminal offense of such a disease would doubtless be universally thought to be an infliction
of cruel and unusual punishment.”

The question under this principle, then, is whether there are objective indicators from which
a court can conclude that contemporary society considers a severe punishment unacceptable.
Accordingly, the judicial task is to review the history of a challenged punishment and to
examine society’s present practices with respect to its use. Legislative authorization, of course,
does not establish acceptance. The acceptability of a severe punishment is measured not by its
availability, for it might become so offensive to society as never to be inflicted, but by its use.

The final principle inherent in the Clause is that a severe punishment must not be excessive.
A punishment is excessive under this principle if it is unnecessary: the infliction of a severe
punishment by the State cannot comport with human dignity when it is nothing more than
the pointless infliction of suffering. If there is a significantly less severe punishment adequate
to achieve the purposes for which the punishment is inflicted, the punishment inflicted is
unnecessary, and therefore excessive.

There are, then, four principles by which we may determine whether a particular punishment
is “cruel and unusual.”
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... The question, then, is whether the deliberate infliction of death is today consistent with the
command of the Clause that the State may not inflict punishments that do not comport with
human dignity. I will analyze the punishment of death in terms of the principles set out above
and the cumulative test to which they lead: it is a denial of human dignity for the State
arbitrarily to subject a person to an unusually severe punishment that society has indicated it
does not regard as acceptable, and that cannot be shown to serve any penal purpose more
effectively than a significantly less drastic punishment. Under these principles and this test,
death is today a “cruel and unusual” punishment.

Death is a unique punishment in the United States. In a society that so strongly affirms the
sanctity of life, not surprisingly, the common view is that death is the ultimate sanction. This
natural human feeling appears all about us. There has been no national debate about
punishment, in general or by imprisonment comparable to the debate about the punishment



of death. No other punishment has been so continuously restricted, nor has any State yet
abolished prisons, as some have abolished this punishment. And those States that still inflict
death reserve it for the most heinous crimes. Juries, of course, have always treated death cases
differently, as have governors exercising their commutation powers. Criminal defendants are
of the same view.

“As all practicing lawyers know who have defended persons charged with capital offenses,
often the only goal possible is to avoid the death penalty.” Some legislatures have required
particular procedures, such as two-stage trials and automatic appeals, applicable only in death
cases. “Itis the universal experience in the administration of criminal justice that those charged
with capital offenses are granted special considerations.” This Court, too, almost always treats
death cases as a class apart. And the unfortunate effect of this punishment upon the
functioning of the judicial process is well known; no other punishment has a similar effect.

The only explanation for the uniqueness of death is its extreme severity. Death is today an
unusually severe punishment, unusual in its pain, in its finality, and in its enormity. No other
existing punishment is comparable to death in terms of physical and mental suffering.
Although our information is not conclusive, it appears that there is no method available that
guarantees an immediate and painless death. Since the discontinuance of flogging as a
constitutionally permissible punishment, death remains as the only punishment that may
involve the conscious infliction of physical pain. In addition, we know that mental pain is an
inseparable part of our practice of punishing criminals by death, for the prospect of pending
execution exacts a frightful toll during the inevitable long wait between the imposition of
sentence and the actual infliction of death. As the California Supreme Court pointed out, “the
process of carrying out a verdict of death is often so degrading and brutalizing to the human
spirit as to constitute psychological torture.” Indeed, as Mr. Justice Frankfurter noted, “the
onset of insanity while awaiting execution of a death sentence is not a rare phenomenon.” The
“fate of ever-increasing fear and distress” to which the expatriate is subjected can only exist
to a greater degree for a person confined in prison awaiting death.

The unusual severity of death is manifested most clearly in its finality and enormity. Death, in
these respects, is in a class by itself. Expatriation, for example, is a punishment that “destroys
for the individual the political existence that was centuries in the development,” that “strips
the citizen of his status in the national and international political community,” and that puts
“[hlis very existence” in jeopardy. Expatriation thus inherently entails “the total destruction of
the individual’s status in organized society.” “In short, the expatriate has lost the right to have
rights.” Yet, demonstrably, expatriation is not “a fate worse than death.” Although death, like
expatriation, destroys the individual's “political existence” and his “status in organized
society,” it does more, for, unlike expatriation, death also destroys “[h]is very existence.” There
is, too, at least the possibility that the expatriate will, in the future, regain "the right to have
rights." Death forecloses even that possibility.

Death is truly an awesome punishment. The calculated killing of a human being by the State
involves, by its very nature, a denial of the executed person's humanity. The contrast with the
plight of a person punished by imprisonment is evident. An individual in prison does not lose
“the right to have rights.” A prisoner retains, for example, the constitutional rights to the free
exercise of religion, to be free of cruel and unusual punishments, and to treatment as a
“person” for purposes of due process of law and the equal protection of the laws. A prisoner



remains a member of the human family. Moreover, he retains the right of access to the courts.
His punishment is not irrevocable. Apart from the common charge, grounded upon the
recognition of human fallibility, that the punishment of death must inevitably be inflicted upon
innocent men, we know that death has been the lot of men whose convictions wete
unconstitutionally secured in view of later, retroactively applied, holdings of this Court. The
punishment itself may have been unconstitutionally inflicted, yet the finality of death precludes
relief. An executed person has indeed “lost the right to have rights.” As one 19" century
proponent of punishing criminals by death declared, “When a man is hung, there is an end of
our relations with him. His execution is a way of saying, “You are not fit for this world, take
your chance elsewhere.”

In comparison to all other punishments today, then, the deliberate extinguishment of human
life by the State is uniquely degrading to human dignity. I would not hesitate to hold, on that
ground alone, that death is today a “cruel and unusual” punishment, were it not that death is
a punishment of longstanding usage and acceptance in this country. I therefore turn to the
second principle—that the State may not arbitrarily inflict an unusually severe punishment.

The outstanding characteristic of our present practice of punishing criminals by death is the
infrequency with which we resort to it. The evidence is conclusive that death is not the
ordinary punishment for any crime.

There has been a steady decline in the infliction of this punishment in every decade since the
1930’s, the earliest period for which accurate statistics are available. In the 1930’s, executions
averaged 167 per year; in the 1940’s, the average was 128; in the 1950’s, it was 72; and in the
years 1960-1962, it was 48. There have been a total of 46 executions since then, 36 of them in
1963-1964. Yet our population and the number of capital crimes committed have increased
greatly over the past four decades. The contemporary rarity of the infliction of this punishment
is thus the end result of a long-continued decline. That rarity is plainly revealed by an
examination of the years 1961-1970, the last 10-year period for which statistics are available.
During that time, an average of 106 death sentences was imposed each year. ...

When a country of over 200 million people inflicts an unusually severe punishment no more
than 50 times a year, the inference is strong that the punishment is not being regularly and
fairly applied. To dispel it would indeed require a clear showing of nonarbitrary infliction.

Although there are no exact figures available, we know that thousands of murders and rapes
are committed annually in States where death is an authorized punishment for those crimes.
However the rate of infliction is characterized—as “freakishly” or “spectacularly” rare, or
simply as rare—it would take the purest sophistry to deny that death is inflicted in only a
minute fraction of these cases. How much rarer, after all, could the infliction of death be?

When the punishment of death is inflicted in a trivial number of the cases in which it is legally
available, the conclusion is virtually inescapable that it is being inflicted arbitrarily. Indeed, it
smacks of little more than a lottery system. ...

When there is a strong probability that an unusually severe and degrading punishment is being
inflicted arbitrarily, we may well expect that society will disapprove of its infliction. I turn,
therefore, to the third principle. An examination of the history and present operation of the



American practice of punishing criminals by death reveals that this punishment has been
almost totally rejected by contemporary society. ...

Our practice of punishing criminals by death has changed greatly over the years. One
significant change has been in our methods of inflicting death. Although this country never
embraced the more violent and repulsive methods employed in England, we did for a long
time rely almost exclusively upon the gallows and the firing squad. Since the development of
the supposedly more humane methods of electrocution late in the 19th century and lethal gas
in the 20®, however, hanging and shooting have virtually ceased. Our concern for decency and
human dignity, moreover, has compelled changes in the circumstances surrounding the
execution itself. No longer does our society countenance the spectacle of public executions,
once thought desirable as a deterrent to criminal behavior by others. Today we reject public
executions as debasing and brutalizing to us all.

Also significant is the drastic decrease in the crimes for which the punishment of death is
actually inflicted. ...

The final principle to be considered is that an unusually severe and degrading punishment may
not be excessive in view of the purposes for which it is inflicted. ... The States’ primary claim
is that death is a necessary punishment because it prevents the commission of capital crimes
more effectively than any less severe punishment. The first part of this claim is that the
infliction of death is necessary to stop the individuals executed from committing further
crimes. The sufficient answer to this is that, if a criminal convicted of a capital crime poses a
danger to society, effective administration of the State's pardon and parole laws can delay or
deny his release from prison, and techniques of isolation can eliminate or minimize the danger
while he remains confined. The more significant argument is that the threat of death prevents
the commission of capital crimes because it deters potential criminals who would not be
deterred by the threat of imprisonment. The argument is not based upon evidence that the
threat of death is a superior deterrent. ...
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